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SUMM.^RY:  The  Economic  Regula¬ 
tory  Administration  (ERA)  of  (he  De- 
paitment  of  Energy  (DOE)  hereby 
adopts  amendments  to  the  Mandatory 
Petroleum  Price  Regulations  which 
will  permit  refiners  to  recover  an  addi¬ 
tional  amount  of  their  total  increa.sed 
cos’s  through  gasoline  saloa.  These 
amrm.dment.s  will  eliminate  the  impedi¬ 
ments  that  have  e.xisted  in  the  regula¬ 
tions  since  1976  and  that  have  pre¬ 
vented  icfiners  from  recovering  in  gas¬ 
oline  prices  the  full  amount  of  costs 
associated  with  producing  gasoline. 
They  will  help  enwurage  increased  In- 
ve.stment.s  in  rt fining  capacity  a.nd  pre¬ 
vent  shortages  of  gasoline,  particular¬ 
ly  unleaded  ga.soline.  We  are  also 
adopting  amendments  to  include 
V.  it  hill  refiners'  banks  the  additional 
increa.sed  cosus  that  would  have  been 
allocable  to  gasoline  if  tliis  rule  had 
become  effective  on  January  1,  1979. 
In  addition  to  i.ssuing  these  amend¬ 
ments.  we  are  also  continuing  this 
rulemaking  to  consider  what  actions 
would  be  appiopriate  if  the  price  dif¬ 
ferential  between  leaded  and  unleaded 
ga.soline  increases  to  an  e.xtent  that  re¬ 
sults  in  .significant  adverse  environ¬ 
mental  con.scquences. 

DATES:  FTfectivc  March  1.  1979. 

FOR  FTJRTHER  INFORMATION 
CONTACT: 

William  L.  Webb  (Office  of  Public 
Information).  Economic  Rcg\ilaiory 
Administration,  2000  M  Street,  NW.. 
Room  BllO,  Washii'.gton,  D.C.  20461, 
(202) 634-2170. 

Cliuck  Bochl  (Office  of  Regulations 
and  Emergency  Planning).  Economic 
Regulatory  Administration,  2000  M 
Street.  NW..  Room  2304,  Wa.shing- 
ton,  D.C.  20461.  (202)  254-7200. 

Ben  McRae  (Office  of  General 
Counsfd),  Department  of  Energy, 
1000  Independence  Avenue.  SW.. 
Room  6A-127,  Washington.  D.C. 
20585,  (202)  252-6739. 


RULES  AND  REGULATIONS 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Amendments  Adopted 

III.  Effective  Dates 

IV.  Other  Matters 

I.  Background 

The  pricing  regulations  applicable  to 
refiners  generally  provide  that  the 
maximum  allowable  price  for  a  prod¬ 
uct  is  the  sum  of  the  weighted  average 
price  at  which  the  product  was  lawful¬ 
ly  priced  in  transactiorus  with  the  class 
of  purchaser  concerned  on  May  15, 
1973,  plus  allowable  increased  costs  in- 
currc(l  between  the  month  of  measure¬ 
ment  and  the  month  of  May  1973,  The 
regulations  specify  the  method  of  cal¬ 
culation  of  such  increased  costs,  both 
product  and  non-product,  and  the 
method  of  their  allocation  to  the 
prices  of  all  products  (or  product  cate¬ 
gories)  in  a  refiner’s  product  mix. 

Under  the  regulations,  a  refiner’s 
total  increased  costs  of  crude  oil  and 
increased  non- product  co.sts  are  allo¬ 
cated  among  gasoline  and  other  prod¬ 
ucts  based  on  the  relative  volumes  of 
such  products  refined  from  crude  oil 
in  the  month  of  m<  asurement.  Howev¬ 
er,  because  of  the  relatively  more  so¬ 
phisticated  refining  processes  necee- 
sary  to  produce  gasoline,  the  portions 
of  increased  crude  oil  and  non-pi(xluct 
costs  as.sociated  with  refining  gasoline 
are  for  most  refiners  actually  greater 
than  the  percentage  of  a  refiner’s 
volumetric  output  of  gasoline.  In  order 
to  increase  the  yield  of  gasoline,  refin¬ 
ers  may  piircha.se  and  refine  higher- 
priced  light  gravity  crude  oil,  thereby 
incurring  higher  increased  product 
costs  that  are  not  attributable  to  prod¬ 
ucts  other  than  gasoline.  Moreover,  re¬ 
fining  non-product  costs  and  the  cost 
of  facilitie.s  for  production  of  gasoline, 
particularly  unleaded  gasoline,  arc 
generally  higher  than  for  production 
of  other  heavier  products.  Indeed,  in 
order  to  meet  the  lead  phasodown  and 
other  Clean  Air  Act  requirements  with 
respect  to  the  gasoline  pool,  refiners 
are  incurring  substantial  increased 
costs.  For  example,  increased  severity 
of  reforming  and  use  of  new  catalysts 
to  improve  octane  add  substantially  to 
refiner  co.st.s. 

Prior  to  the  decontrol  of  residual 
fuel  oil  on  June  1.  1976  (41  FR  13896, 
April  1.  1976),  of  middle  distillates  on 
July  1.  1976  (41  FR  24516,  June  16. 
1976),  and  certain  other  products  on 
September  1.  1976  (41  FR  30096.  July 
22.  1976),  the  regulations  permitted 
the  reallocation  to  ga.soline  of  in¬ 
creased  costs  initially  allocated  to 
the.se  other  controlled  products  but 
not  recovered  in  the  prices  charged  for 
thc.se  products.  The  ability  to  reallo¬ 
cate  increased  costs  from  other  con¬ 
trolled  products  to  gasoline  permitted 
prices  that  corresponded  with  the  his¬ 
torical  pattern  of  higher  prices  for 
ga.soline  relative  to  other  petroleum 


products  to  reflect  the  generally 
higher  costs  of  refining  gasoline.  Data 
obtained  from  the  thirty  large.st  refin¬ 
ers  for  the  period  March  1975  through 
May  1976,  during  which  time  all  major 
refined  products  were  controlled,  indi¬ 
cate  that  refiners  utilized,  to  a  .signifi¬ 
cant  degree,  the  ability  to  reallocate 
costs  from  other  products  to  ga.soline. 
Present  regulations  continue  to  allow 
costs  to  be  reallocated  from  other  con¬ 
trolled  products  to  ga.soline,  but  since 
most  products  other  than  gasoline  are 
now  deregulated,  the  opportunity  to 
allocate  more  than  a  pro  rata  volumet¬ 
ric  share  of  costs  to  gasoline  is  severe¬ 
ly  limited. 

On  February  11,  1977,  the  Federal 
Energy  Administration  a  predecessor 
of  DOE,  proposed  a  regulation  that 
would  have  permitted  refiners  to  allo¬ 
cate  their  increased  costs  to  gasoline 
on  a  greater  than  pro  rata  volumetric 
basis  (“gasoline  tilt”)  (42  FR  9675, 
February  17,  1977)  Public  hearings  on 
the  propo.sal  were  held  on  March  8. 
1977.  This  rulemaking  was  among 
those  that  was  pending  when  the  DOE 
was  activated  on  October  1,  1977.  and 
was  continued  under  th«  jurisdiction 
of  the  ERA. 

On  October  22,  1978,  we  issued  a 
final  rule  providing  for  the  allocation 
of  increased  costs  to  ga-solinc  on  a 
greater  than  pro  rata  volumetric  basi.s 
(43  m  60386,  October  27,  1978).  The 
rule  was  to  have  become  effective  De¬ 
cember  1.  1978.  Prior  to  the  effective 
date,  however,  we  discovered  that  tl\e 
PERC  had  inadvertently  not  been  pro¬ 
vided  adequate  opportunity  to  review 
the  rule  under  Section  404(a)  of  the 
DOE  Organization  Act  to  determine 
whether  it  might  significantly  affect  a 
function  of  the  Commission  under 
Section  402  (a),  (b)  or  (c)(1)  of  the 
DOE  OrgR.nization  Act.  (Section  404, 
which  applies  to,  among  other  things, 
all  proposed  rules  promulgated  by  the 
ERA  under  the  EPAA,  provides  that  if 
the  Commission  does  determine  that 
such  a  function  mi^ht  be  significantly 
affected,  it  shall  receive  public  com¬ 
ment  on  the  proposal  and  may  make 
recommendations  to  the  ERA  on 
modification  of  the  propo.sal.)  There¬ 
fore.  on  November  24,  1978,  we  Issued 
a  notice  (43  FR  55744,  November  29, 
1978)  indicating  our  suspension  of  the 
effective  date  of  the  rule  with  the 
intent  to  make  it  effective  on  January 
1.  1979  in  order  to  allow  the  FERC  an 
opportunity  to  make  the  threshold  de¬ 
termination  under  section  404(a)  as  to 
whether  the  rule  might  significantly 
affect  one  of  its  function.s.  On  Decem¬ 
ber  14.  1978,  the  Commission  notified 
us  by  letter  that  it  had  decided  not  to 
make  such  a  determination. 

While  the  rule  was  pending  before 
the  FERC,  we  also  decided  that  we 
would  complete  an  environmental 
impact  statement  (EIS)  on  the  gn.so- 
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line  tilt  before  making  a  final  decision 
on  whether  to  put  it  into  effect,  and 
on  December  5,  1978,  a  notice  to  that 
effect  was  issued  (43  FR  57609.  Decem¬ 
ber  8.  1978).  In  the  notice  we  indicated 
that  the  environmental  effect  of  the 
gasoline  tilt  rule  had  already  been 
thoroughly  condsidered  in  the  draft 
environmental  impact  statement 
(DEIS)  on  motor  gasoline  deregulation 
(as  an  alternative  to  deregulation)  and 
that  the  final  EIS  would  consider  both 
deregulation  and  the  tilt.  On  January 
29.  1979.  we  issued  a  final  EIS  on 
motor  gasoline  degregulation  and  the 
gasoline  tilt  which  contains  a  compre¬ 
hensive  evaluation  of  the  environmen¬ 
tal  impacts,  including  social  and  eco¬ 
nomic  impacts,  that  might  result  from 
the  allocation  of  increased  costs  to 
gasoline  on  a  greater  than  pro  rata 
volumetric  basis. 

In  the  December  5  notice,  we  also 
asked  that  additional  comments  on 
the  formulae  in  the  October  22,  1978 
tilt  rule  for  the  maximum  amount  of 
increased  product  and  non-product 
costs  allocable  to  gasoline  and  on  the 
need  for  further  investment  incentives 
for  refinens  be  submitted  to  us  by  Jan- 
uaiy  12.  1979.  We  also  requested  com¬ 
ments  as  to  whether  if  a  tilt  rule  w'ere 
finally  adopted,  it  should  allow'  refin¬ 
ers’  banked  costs  to  be  adjusted  to  re¬ 
flect  the  additional  increased  costs 
that  w'ould  have  been  allocable  to  gas¬ 
oline  if  the  gasoline  tilt  rule  had 
become  effective  December  1.  1978.  as 
originally  scheduled. 

The  majority  of  the  comments  re¬ 
ceived  subsequent  to  November  1,  1978 
on  the  rule  to  allocate  increased  costs 
to  gasoline  on  a  greater  than  pro  rata 
volumetric  basis  viewed  the  rule  as  a 
necessary  incentive,  in  the  absence  of 
gasoline  deregulation,  for  the  in¬ 
creased  investment  in  refining  capac¬ 
ity  needed  to  prevent  shortage.s  of  gas¬ 
oline.  especially  unleaded  gasoline.  A 
few  of  the  comments,  notably  those  of 
*the  Center  for  Auto  Safety,  asserted 
that  the  rule  would  permit  an  increase 
in  the  price  differential  between 
leaded  and  unleaded  gasoline  and.  con¬ 
sequently,  cause  an  increase  in  the  use 
of  leaded  gasoline  in  motor  vehicles 
with  emission  control  systems  requir¬ 
ing  unleaded  gasoline,  with  a  resultant 
increase  in  the  levels  of  auto  emis¬ 
sions.  Otherwise,  there  were  no  criti¬ 
cism  of  the  substance  of  the  rule,  in¬ 
cluding  the  formulae  for  the  maxi¬ 
mum  amounts  of  increased  costs  that 
could  be  allocated  to  gasoline.  Four  of 
the  five  comments  that  addressed  the 
issue  favored  a  December  1, 1978  effec¬ 
tive  date  for  the  rule. 

The  final  EIS  on  the  gasoline  tilt  ex¬ 
amined  the  fuel  switching  issue  in 
great  detail  and  found  that  w'hile 
there  is  some  possibility  that  the  allo¬ 
cation  of  increased  costs  to  gasoline  on 
a  greater  than  pro  rata  volumetric 
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basis  would  result  in  an  increase  in  the 
average  price  differential  betw'een 
leaded  and  unleaded  gasoline,  the  re¬ 
sultant  increase  in  fuel  switching 
would  not  be  so  great  as  to  delay  sig¬ 
nificantly  the  achievement  of  the  Na¬ 
tional  Ambient  Air  Quality  Standards 
in  problem  cities.  In  addition,  the  final 
EIS  foresaw  a  dampening  effect  on 
demand  due  to  expected  price  in¬ 
creases  permitted  by  the  rule  which 
should  reduce  vehicular  emissions  by 
considerably  more  than  the  expected 
increase  due  to  fuel  switching.  The 
final  EIS  also  examined  the  potential 
for  fuel  switching  if  the  existing  regu¬ 
lations  were  continued  without  change 
and  found  that  continuing  the  existing 
regulations  could  have  greater  adverse 
environmental  consequences  than  allo¬ 
cating  increased  costs  to  gasoline  on  a 
greater  than  pro  rata  volumetric  basis 
since  the  existing  regulations  would 
inhibit  needed  investment  by  refiners 
in  production  facilities  for  unleaded 
gasoline.  The  resulting  shortages  in 
unleaded  gasoline  would  cause  motor¬ 
ists  to  switch  to  leaded  gasoline  in 
order  to  obtain  adequate  supplies. 

II.  Amendments  Adopted 

We  believe  that  fair  regulation  must 
recognize  the  need  of  refiners  to  recov¬ 
er  their  increased  product  and  non¬ 
product  costs  for  producing  gasoline. 
Restoration  to  refiners  of  the  flexibil¬ 
ity  to  allocate  increased  costs  to  gaso¬ 
line  on  a  greater  than  pro  rata  volu¬ 
metric  basis,  up  to  the  maximum 
amounts  permitted  by  the  formulae 
set  forth  in  the  rule,  will  achieve  this 


regulatory  goal  of  fairness.  The  final 
EIS  on  the  gasoline  tilt  has  reinforced 
our  original  determination  that,  pend¬ 
ing  the  deregulation  of  gasoline,  the 
allocation  of  increased  costs  to  gaso¬ 
line  on  a  greater  than  pro  rata  volu¬ 
metric  basis  is  an  acceptable  and  nec¬ 
essary  action  to  improve  the  invest¬ 
ment  climate  for  expansion  or  modifi¬ 
cation  of  refineries  and,  thus,  to  pre¬ 
vent  shortages  of  gasoline,  particular¬ 
ly  unleaded  gasoline.  Th.erefore,  we 
are  hereby  amending  sections 
212,83(c)(2)(iii)  (C)  and  (E)  of  the  re¬ 
finer  pricing  regulations,  effective 
March  1, 1979,  to  permit  the  allocation 
of  increased  costs  to  gasoline  on  a 
greater  than  pro  rata  volumetric  basis. 

The  amendments  adopted  today 
change  the  definition  of  the  “Aj'” 
factor  in  §  212.83(c)(2)(iii)(C)  to  permit 
a  refiner  to  allocate  to  gasoline  as 
much  as  110  percent  of  the  increa.sed 
crude  oil  costs  attributable  to  gasoline 
on  a  pro  rata  volumetric  basis.  In¬ 
creased  crude  oil  costs  may  still  be  al¬ 
located  to  other  controlled  products 
on  a  pro  rata  volumetric  basis. 

The  amendments  also  change  the 
definition  of  the  “Ni‘”  factor  in 
§  212.83(c)(2)(iii)(E)  to  permit  a  refiner 
to  allocate  increased  non-product  costs 
to  gasoline  on  a  greater  than  pro  rata 
volumetric  basis  by  using  the  “U” 
factor.  A  refiner  may  designate  the 
“U  ”  factor  to  be  any  fraction  not  less 
than  the  ratio  of  the  volume  of  gaso¬ 
line  refined  to  the  volume  of  all  prod¬ 
ucts  refined  but  not  greater  than  the 
fraction  determined  in  accordance 
w'ith  the  formula: 


Maxiir.uir.  percentage 
allocable  to 
gasoline 


Volume  of 
refined 
Volum.e  of 
products 


gasol  in^ 
“aTl  i 


The  following  are  examples  of  the 
maximum  fractions  of  increased  non¬ 
product  costs  which  may  be  allocated 
to  gasoline  under  this  formula: 


Ratio  of  volume  of  Frsu-tion  of  total 

gasoline  to  total  volume  increased  non-product 
of  all  products  costs  which  ma.v  be 

allocated  to  gasoline 

0  0 
.10  .19 

.20  .30 

.30  .51 


Ratio  of  volume  of 
gasoline  to  total  volume 
of  all  products 

.  Fraction  of  total 
Increased  non-product 
costs  which  may  be 
allocated  to  gasoline 

.40 

.64 

.50 

.75 

.60 

.84 

.70 

.91 

1.00 

1.00 

For  other  controlled  products,  in¬ 
creased  non-product  costs  will  be  allo¬ 
cated  on  the  basis  of  the  following 
fraction: 


1  -  ^ Allocation  perce.'-.tage^  ^olitrvo  of  controlled 


yusGid  for  gasoline 


'f  refined _ _ 

I  Voliinc  of  alT  Volume  of  gasoli.’'.-. 
V  predicts  refined  -  refined 


This  fraction  provides  that  any  alio-  rata  volumetric  basis  will  result  in  the 
cation  of  total  increased  non-product  allocation  of  total  increased  non-prod- 
costs  to  gasoline  on  a  greater  than  pro  uct  costs  to  other  controlled  products 
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on  a  less  than  pro  rata  volnmcliic 
basis. 

111.  EfttXTjVE  Dates 

Thi.s  rule  will  bo  olfeoUve  imrordi- 
rJoiy  upon  issuanoe  in  ordtr  to  alio  v 
rcfinors  an  in^?nfdiaU‘  opportunity  to 
adiii.st  prices  to  reflect  roali.'rtically  the 
ro.'Jts  of  refining  g.nsolinc'.  In  making 
this  rule  effective*  ini;nediately,  we  are 
specifically  waiving  the  refiuircuient  in 
ti'e  Admini.s’ra’ive  Procedur>-.s  A'l  (5 
U.S.C.  §  553)  which  require.s  a  .“to  day 
waiting  period  between  the  p’tljlicti 
tion  of  a  final  regiiialion  and  its  effec¬ 
tive  date  unle.ss  good  cau.'X'  is  found  to 
waive  this  waiting  period. 

Ground.s  exist  for  making  this  rule 
immediately  effective  bt*cau:;e  of  the 
ftirrc'nt  tightness  of  supply  cl  moior 
gasoline.  Several  major  refiners  of  gas¬ 
oline  have  announec'd  ihat  ifitctive 
March  1,  1979.  they  will  have  to  begin 
allocating  gasoline  to  their  custoners, 
in  .some  cases  in  amounts  ’e.s.s  than 
their  cu.stomers’  ba.se  period  supplies, 
becau.ve  they  have  been  experiencing 
reduced  crude  oil  runs  due  directly  or 
indirectly  to  the  etvs.sat!o.n  of  Iranian 
crude  oil  production.  We  anticipated 
tlie  pos.sihility  ol  such  allocation  on 
March.  1  by  is.suitig  on  February  22  an 
order  activating  those  provisions  of 
F.RA's  Standby  Petroleum  Product 
Price  and  Allocation  Regulations  (Spe¬ 
cial  Rule  No.  1  to  10  CFR  Part  211) 
that  allow  the  updatiJig  of  the  ba.se 
period  for  ga.solin«*  allfnation  to  the 
12-mor.th  period  from  July  1.  1977 
through  June  30.  1978.  (44  F'R  11202, 
IVbruary  23,  1979.)  Ihat  order  de¬ 
scribes  in  detail  the  supply  shortage 
(onditions  that  currently  exist  and 
lliat  justilied  the  activation  of  por¬ 
tions  of  l.he  standby  jcgulalion.s.  and 
tlie  findings  in  that  order  are  iiicorpo- 
lated  herein  by  refercrice. 

Allowing  the  ga:soli!U‘  tilt  regulation 
to  go  into  effect  immediately  will  help 
to  alleviate  .some  of  the  euirent  supply 
problems  caii.sed  by  distort  ions  in  ga.s- 
<»!inc  pric(‘s.  Several  major  K-flncrs  of 
gasoliiic  have  e.xfiausted  their  gasoline 
banks  a’ld  are  therefore  reejuired  to 
price  tlieir  ga-solin  '  below  their  c«-mpe 
tit  ion.  This  h:i.s  t''tKb'd  to  inerea.se  tlie 
demand  for  th«‘ir  preduets  thus  tend¬ 
ing  to  exacerbate  an  already  tight 
.supply  situation  for  these  suppliers 
and  tlieir  cu.-itomers.  By  allowing  the 
tilt  to  go  into  effect  immediately. 
the.se- refiners  will  be  able  to  adju.st 
their  prices  to  rellert  th.o.se  of  their 
romp*,  ti'ion. 

In  addition,  the  continuation  of  the 
eurrciu  world  wide  crude  oil  shortfall 
must  be  a.ssumrd  lor  piudent  planning 
purposes  and  could  cause  .significant 
•hortfall.s  of  gasoline  durii.c  llie 
coming  .summer  driving  .sea.sou  if  eur- 
Kut  .slocks  are  drawn  down  prec'pi- 
touslv  and  ga.soline  {iroduction  is  not 
maintaiiKHl  at  maximum  possible 


levels.  Rein.stating  this  rule  immedi¬ 
ately  will  provide  refiners  with  incen¬ 
tives  to  purrha;5e  light,  high  gasoline- 
yield  crude  oils,  which  are  currently 
selling  for  substantial  premiums  in  the 
world  crude  oil  market.  In  order  to 
maximi2e  their  gn.soline  yields. 

Finally,  waiving  the  30-day  waiting 
period  is  not  likely  to  cause  significant 
inconvenience  to  any  interested  party 
given  the  circumstances  in  which  this 
rule  is  being  reinstated.  One  of  the 
purposes  of  the  waiting  period  is  to 
give  affected  parties  an  opportunity  to 
adjust,  their  business  practices  to  ac¬ 
commodate  the  effect  of  the  rule.  In 
‘.his  ca.se  refineir,  and  other  parlies 
have  had  .substantial  advance  notice 
that  we  have  had  reinstatement  of  the 
ga.soline  tilt  rule  under  consideration 
and  (hat  the  first  date  it  could  be 
adopted  and  might  be  effective  is 
Match  1.  1979.  The  substance  of  the 
rule  has  been  well  known  since  the  is- 
.suance  of  the  October  22.  1978  notice. 
Therefore,  in  this  case  refiners  and 
other  nffeefed  parties  have  had  much 
more  tlian  the  u.su.t,!  30  days  to  antici¬ 
pate  the  effcctivene.ss  of  this  regula¬ 
tion. 

\Vc  a.T  also  amending  tlie  defini¬ 
tions  of  “A/"  and  "N/”  for  ga.soline  to 
include  the  additional  increased  costs 
that  would  have  been  allocable  to  gas¬ 
oline  if  thi.s  rule  had  become  effective 
on  January  1,  1979.  We  believe  that 
such  action  is  neccs.saiy  and  appropri¬ 
ate  to  grant  refinens  future  flexibility 
to  charge  prices  n*fiective  of  market 
condition.s.  particularly  in  view  of  the 
fact  that  when  a  final  tilt  rule  was 
adopted  on  October  22,  1978,  .some  re¬ 
finers  may  have  drawn  down  their 
banks  in  November  in  expectation  of 
the  December  1  effective  date  and 
therefore  lo.st  some  pricing  flexibility 
during  the  winter  month.s  that  they 
otherwi.se  would  have  had.  Tlie  limita- 
tion.s  of  seclion.s  212.83(o)  (G)  and  (7) 
on  the  pa.ssthrough  of  amounts  from 
"A,'^”  and  ‘  N/”.  respectively,  will  pre¬ 
vent  a  refiner  from  recouping  more 
th.sn  ten  percent  of  these  incroased 
cost  in  any  one  month.  Wo  ha\e  decid¬ 
ed,  however,  that  it  would  be  inappro¬ 
priate  to  go  back  a.s  far  as  December  1. 
1978  in  allowing  the.se  adjusimcnt.s.  as 
suggested  in  the  December  5  notice. 
becau.se  our  failure  to  give  the  FERC 
an  opporlunily  to  consider  the  thrc.sh- 
o!d  question  un.Ier  .section  404  ol  tlie 
DOE  Act  would  have  prevented  us 
from  making  the  lilt  rule  effective  oti 
December  1.  1978  in  any  event. 

We  have  also  decided  that  groutids 
do  not  exist  for  waiving  llie  30  day 
wailing  period  under  the  Administra¬ 
tive  Proeedure.s  Act  iii.sofar  as  it  ap¬ 
plies  to  thi.s  aspect  of  the  ruU making, 
'rhcrclore,  any  adju.stments  to  Ijanked 
cost.s  for  the  months  of  January  and 
February  1979  will  riOt  be  available  for 
passthrough  in  goiniline  prices  until 


May  1979,  the  first  full  month  follow¬ 
ing  the  expiration  of  30  days  after 
publieation  of  this  notice. 

IV.  Other  Mattfj?s 

In  adopting  this  rule,  we  Itace  con- 
.sidered.  in  accordance  with  DOE 
Order  2030,  the  economic  impact  of 
our  action  and  have  prepared  a  regula¬ 
tory  analysis.  Copies  of  the  regulatory 
analysis.  a,s  well  as  the  EIS.  may  be  ob¬ 
tained  from  the  ERA.  Office  of  Public 
Information,  2000  M  Street.  N.W.. 
Room  B-110.  Washington,  D.C.,  20461. 
(202) 634-2170. 

(Emerge uoy  Petroleum  Atlocaiioii  Art  of 
1973,  Pub.  h.  93-1.59.  a.s  amende<l.  Pub.  L. 

93- 511.  Pub.  L.  94-99.  Pub.  L.  94  133,  Pub.  L 

94- 163.  and  Pub.  L.  94-385,  Federal  Eiieigy 
Admiiiist ration  Art  of  1971,  Pub.  L.  93  275. 
as  amended.  Pub.  L.  94-385;  Energy  Poliey 
and  Coivif-rvation  Act,  Pub.  L.  91  16.1.  a.s 
amended.  Pub.  L.  94-385;  E.O.  11790.  39  Kit 
23185;  Department  of  Energy  Organization 
Act.  Pub.  L.  95-91;  E.O.  12009.  42  FR  46267.) 

In  consideration  of  the  foregoing. 
Part  212  of  Chapter  II  of  I'itle  10  of 
the  Code  of  Federal  Regulations  is 
amended  as  set  forth  below,  effective 
March  1.  1979. 


David  J.  Bardin. 
Administrator,  Eco n o m i c 
Regulatory  AdJtiini.stra  tion. 

1.  Section  212.83(c)(2)(iii)(C)  i.s 
amended  by  inserting  a  now  sentence 
immediately  before  subparagraph  I 
and  at  end  of  the  subparagraph  (C). 
For  clarity,  the  entire  "A"  factor  is  .set 
out  for  the  benefit  of  the  reatler.  As 
amended,  the  provisions  read  a.s  fol¬ 
lows: 


A,  A, '.A,* -A.’ 

■‘A.  is.’  for  i  =  l,  i  =  2.  i  -  3.  and  i  4. 
the  St  m  of  the  increa.sed  costs  of  crude 
oil  att  •ibufablo  to  the  sptxific  covered 
product  or  produces  of  the  type  •  i” 
purchased  or  landed  on  or  after  Janu¬ 
ary  1.  1976  and  prior  to  or  during  the 
period  ".s"  and  not  recotcred  in  .sales 
of  that  product  through  the  F>eriod  "t*' 
and  the  incre.ased  costs  of  crude  oil  at¬ 
tributable  to  the  s)H<*lf)c  ci'ivered  prod¬ 
uct  or  products  of  the  I.tijc  "i”  pur- 


Dsued  in  Washington.  D.C.  March  1. 
1979. 


§  212.S3  Price  rule. 

*  •  •  •  • 

(c)  Allocation  o/  incrcaM'd  costs. 
•  •  •  •  • 

(2)  Formulae. 

•  •  «  •  • 

fiii)  Dc/inilions. 

•  •  •  •  • 

iC)  The  "A" factor. 
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chased  or  landed  on  or  after  January 
1,  1976  in  the  period  "t”.  “A,”  also  in¬ 
cludes  the  increased  costs  of  crude  oil 
and  purchased  products  attributable 
to  the  covered  product  or  products  of 
the  type  *‘i”  incurred  through  Decem¬ 
ber  31.  1975  and  not  passed  through  as 
of  January  31.  1976,  and  not  recovered 
in  sales  of  that  product  through  the 
pcTiod  “t".  Notwithstanding  the  fore¬ 
going  provisions  of  this  paragraph,  be¬ 
ginning  March  1,  1979,  for  the  product 
i=  3.  “A.”  shall  be  at  least  100%  (one 
hundred  r)ercent)  of  “Ai*”,  plus  the 
sum  of  “A,*”  and  “A,'”;  but  may,  at  the 
option  of  the  refiner  concerned,  be  up 
to  110%  (one  hundred  ten  percent)  of 
‘•A,'”,  plus  the  sum  of  “A,*"  and  “A,'**, 
(I)  Until  March  1,  1977  but  not 
thereafter: 


and 

(II)  Beginning  not  later  than  March 
1.  1977  or.  at  the  option  of  each  refin¬ 
er.  bt'ginning  as  of  any  month  prior 
thereto  but  not  before  June  1,  1976: 


provided  that  the  formula  elected  to 
be  used,  once  elected,  shall  continue  to 
b<-  used. 

“A,'”  is  the  total  increased  costs  of 
crude  oil  attributable  to  the  specific 
covered  product  or  products  of  the 
t>'pe  “i”  purchased  or  landed  or  re¬ 
ceived  in  exchanges  in  the  period  “t” 
for  refining  by  that  refiner.  The  cost 
and  quantity  of  crude  oil  that  is  con¬ 
sumed  as  refinery  fuel  or  that  is  other¬ 
wise  consumed  or  disposed  of  (other 
than  by  exchanges)  in  the  period  "t'* 
so  as  not  to  be  available  for  that  refin¬ 
er’s  input  to  crude  oil  distillation  units 
shall  be  excluded  from  this  amount 
(except  to  the  extent  permitted  with 
respect  to  crude  oil  sold  under  §  211.65 
of  this  Chapter  pursuant  to  the  defini¬ 
tions  of  “Q'"  and  “C‘”). 

Where: 

•  Q'"=The  total  quantity  or  volume  of  crude 
oil  purchased  or  landed  for  refining  or 
for  resale  under  9  211.65  plus  the  volume 
of  crude  oil  received  less  the  volume  of 
crude  oil  given  up  pursuant  to  ex¬ 
changes  in  the  period  "t."  provided  how¬ 
ever  that  this  amount  shall  be  reduced 
by  the  quantity  of  crude  oil  .sold  under 


§  211.65  in  the  period  “t.”  “The  quantity 
or  volume  of  crude  oil"  includes  quanti¬ 
ties  or  volumes  of  unfinished  oils  which 
were  covered  products  as  of  May  31, 
1976  and  of  synthetic  fuels  (crude  oil 
substitutes)  processed  from  oil  shale,  tar 
.sands,  coal,  and  other  natural  deposits 
that  must  be  mined  before  the  crude  oil 
substitute  can  be  extracted,  provided 
that  such  oils  or  fuels  are  used  in  refin¬ 
ing  and  are  further  refined. 

..Q„-^The  total  quantity  or  volume  of  crude 
oil  purchased  or  landed  for  refining  or 
for  resale  under  §  211.65  plus  the  volume 
of  crude  oil  received  less  the  volume  of 
crude  oil  given  up  pursuant  to  ex¬ 
changes  in  the  period  “o,”  provided  how¬ 
ever  that  this  amount  shall  be  reduced 
by  the  quantity  of  crude  oil  sold  under 
5  211.65  in  the  period  "o.”  “The  quantity 
or  volume  of  crude  oil”  includes  quan- 
tites  or  volumes  of  unfinished  oUs  which 
were  covered  products  as  of  May  31, 
1976  and  of  synthetic  fuels  (crude  oil 
substitutes)  processed  from  oil  shale,  tar 
.sands,  coal,  and  other  natural  deposits 
that  must  be  mined  before  the  crude  oil 
substitute  can  be  extracted,  provided 
that  such  oils  or  fuels  are  used  in  refin¬ 
ing  and  are  further  refined. 

’-C”’'-Ttie  total  cost  of  crude  oil  purchased 
or  landed  in  the  period  "o”  for  refining 
plus  the  total  amount  paid  in  cash  in 
the  period  “o’*  less  the  total  amount  re¬ 
ceived  in  cash  pursuant  to  exchanges  in 
such  period. 

“C*“-The  total  cost  of  crude  oil  purchased 
or  landed  in  the  period  “t”  for  refining 
or  for  resale  under  9  211.65,  plus  the 
total  amount  paid  in  cash  in  the  period 
"t”  less  the  total  amount  received  in 
ca.sh  pursuant  to  exchanges  in  such 
period,  provided,  however,  that  this 
amount  shall  be  reduced  by  the  rev¬ 
enues  from  sales  of  crude  oil  under 
9211.65  made  in  the  period  “t."  except 
for  any  transportation  adjustment  or 
the  handling  fee  provided  for  by 
9  212.94(b). 

"V“"=The  total  volume  of  all  covered  prod¬ 
ucts  (other  than  propane,  which  shall  be 
included  to  the  extent  that  it  was  re¬ 
fined  by  the  refiner  from  crude  oil)  and 
all  products  refined  from  crude  oil  other 
than  covered  products  estimated  to  be 
sold  in  the  period  “u." 

••V,'‘’*=The  total  volume  of  a  specific  cov¬ 
ered  product  or  products  of  the  type  “i“ 
(other  than  propane,  which  shall  be  in¬ 
cluded  to  the  extent  that  it  was  refined 
by  the  refiner  from  crude  oil)  estimated 
to  be  sold  in  the  period  “u." 

“R'"-The  total  volume  of  all  products  re¬ 
fined  by  the  refiner  from  crude  oil  (in¬ 
cluding  product  attributable  to  unfin¬ 
ished  oils  and  additives)  in  the  period 

“t  .. 

“R,‘"=The  total  volume  of  a  specific  cov¬ 
ered  product  of  the  type  “i"  refined  by 
the  refiner  from  crude  oil  (including 
product  attributable  to  unfinished  oils 
and  to  additives)  and  the  net  volume  of 
a  specific  covered  product  of  the  type 
“i”  given  up  and  received  pursuant  to 
exchanges  in  the  period  "t.”  provided 
that  in  no  event  shall  R,‘  be  less  than 
zero. 

"The  quantity  or  volume  of  crude 
oil”  includes  quantities  or  volumes  of 

unfinished  oils  which  were  covered 

products  as  of  May  31.  1976  and  of 


synthetic  fuels  (crude  oil  substitutes) 
pr<x:essed  from  oil  shale,  tar  sands, 
coal,  and  other  natural  deposits  that 
must  be  mined  before  the  crude  oil 
substitute  can  be  extracted,  provided 
that  such  oils  or  fuels  are  used  in  re¬ 
fining  and  are  further  refined. 

‘•Ai‘"  is  the  total  increased  cost  of 
crude  oil  attributable  to  the  specific 
covered  product  or  products  of  the 
type  “i”  computed  under  “A/”  for  the 
month  preceding  the  month  of  mea¬ 
surement  (“s”)  beginning  on  or  after 
January  1,  1976  but  not  recovered  in 
sales  of  that  product  during  the  period 
“t." 

“A/”  Is  the  total  increased  cost  of 
crude  oil  attributable  to  the  specific 
covered  product  or  products  of  the 
type  ‘i”  computed  under  “A,*”  for  all 
months  through  the  month  tw'o 
months  before  the  month  of  measure¬ 
ment  (“r")  beginning  on  or  after  Janu¬ 
ary  1,  1976  but  not  recovered  in  sales 
of  that  product  through  the  period 
“t.”  "A/”  also  includes  the  increased 
costs  of  crude  oil  and  purchased  prod¬ 
ucts  attributable  to  the  covered  prod¬ 
uct  or  products  of  the  type  “i”  in¬ 
curred  through  December  31.  1975  and 
not  passed  through  as  of  January  31. 
1976,  and  not  re(X)vered  in  .sales  of 
that  product  through  the  period  “t.” 
Effective  May  1.  1979,  for  i=3.  a  refin¬ 
er  may  increase  “A,'”  by  ten  percent  of 
the  sum  of  the  amounts  computed 
under  “A,*"  for  that  refiner  for  the 
months  of  January  and  February 
1979. 

2.  Section  212.83(c)(2)(iii)(E)  is 
amended  by  revising  the  first  subpara¬ 
graph  II  and  by  adding  subparagraph 
III  immediately  thereafter;  by  adding 
definitions  ••R*,=3”  and  “U,*”  and  by 
adding  two  sentences  at  the  end  of  the 
definition  of  “N/”.  For  clarity,  the 
entire  “N”  factor  Is  set  out  for  the 
benefit  of  the  reader.  As  amended,  the 
provi.sions  read  as  follows: 

§  212.H:{  Price  rule. 

•  •  •  •  • 

(c)  Allocation  of  increased  costs. 

•  •  •  •  • 

(2)  Formulae. 


(iii)  Definitions. 

•  •  •  •  •  ^ 

(E)  The  “N" factor. 

N‘  =  N,*  +  N,‘  +  N.' 

“N,”  is,  for  i=l,  i=2,  i=3,  and  i=4. 
the  increased  non-product  costs  attrib¬ 
utable  to  the  specific  covered  product 
or  products  of  the  type  “I”  Incurred  on 
or  after  January  1.  1976  and  prior  to 
or  during  the  period  “s”  and  not  recov- 
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ered  in  sales  o£  that  product  through 
the  period  "t”  and  the  increased  non- 
product  costs  attributable  to  the  spt*- 
cific  covered  product  or  products  of 
the  type  "i”  incurred  on  or  after  Janu¬ 
ary  1,  1976  in  the  period  "t.” 

(1)  Until  March  1.  1977  but  not 
thereafter; 


and 

(II)  Beginning  not  later  than  March 
1,  1977  or.  at  lh<*  option  of  each  refin¬ 
er.  beginning  as  of  any  month  prior 
thereto  but  n<'t  br-fore  June  1.  1976, 
and  until  March  1.  1979  but  not  there¬ 
after; 


till)  Beginning  March  1.  1979: 
(aa*  For  i  =  3: 

N’  K'din-t',' 

(bb)  For  i  1.  i  -  2.  and  i  -  4: 


"N  is  the  total  incrt'a.sed  non-prod¬ 
uct  cost*  attributable  to  the  specific 
covered  jrroducl  or  products  of  the 
type  ■  i"  incurred  in  the  period  “t.” 
Where; 

E'  The  loial  irK-reased  non-produci  costs 
«e>:eji!(ling  niurketing  co.st  in(Tca.so. 
■ahieh  i.<  imhaled  in  '  FV")  incurred 
d'lnrg  the  period  f ';  provided  that 
such  costs  art  ineluded  only  to  the 
extent  that  sueh  costs  are  attributable 
to  refininp  operations  durinp  the  periotl 
"t"  under  the  generally  aceepn^  ao- 
ttounting  procedures  historically  and 
tonsKslemly  applied  b.v  the  firm  eon- 
ct  rnvd.  and  are  not  ineluded  in  comput¬ 
ing  May  15.  1973  prices  or  in  cumpming 
>ncrea.sed  product  costs.  Costs  paid  or  in- 
currt*d  periodically  but  less  frequc*ntly 
than  monthly  mu.st  be  charged  as  in¬ 
curred  over  the  entire  period  to  whirh 
they  apply  in  computing  non-produet 
rost.s  for  May  1973  and  must  be  charged 
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according  to  the  generally  accepted  ac¬ 
counting  practices  histoncally  and  con¬ 
sistently  applied  by  the  firm  concerned 
in  computing  month  of  measurement  in- 
crea.sed  costs.  Costs  paid  or  incurred 
each  month  but  in  significantly  differ¬ 
ent  amounts  independent  of  outjjut  vari- 
arions  mu.st  be  charged  over  the  entire 
period  to  which  they  apply  in  computing 
non-product  c-osts  for  May  1973  and 
must  be  cha,rg»'d  according  to  the  gener¬ 
ally  accepted  accounting  practices 
historically  and  c«)n.sistently  applied  by 

.  the  firm  cone*  rm-d  in  computing  month 
ol  measurement  costs.  Except  for  costs 
whicn  are  determuied  by  ERA  to  typi¬ 
cally  occur  Ht  inte  rvals  of  greater  than 
one  year,  tne  wi.sts  treated  as  incurred 
during  a  fimi’.s  fiscal  year  .shall  not 
exeeed  the  amount.s  of  such  eo.sts  aelual- 
ly  paid  or  incurred  during  that  fi.scal 
year 

V,’*  The  total  volume  of  a  .sptcific  covered 
product  or  products  ol  the  type  "i" 
(other  Inp.n  propane,  which  sh.all  be  in¬ 
cluded  to  the  extent  that  it  was  refined 
by  the  refiner  from  crude  oil)  estimated 
to  b<-  .sold  in  tlie  period  “u." 

V-*  The  total  volume  of  all  covered  prod¬ 
ucts  (other  lli.an  piopane  w'hieh  shall  he 
ineluded  to  the  ixtent  that  it  wa.s  re¬ 
fined  by  the  refiner  Irom  crude  oil)  and 
all  product.s  n  fined  from  crude  oil  other 
than  eoven'd  producis  e.stimaled  to  bt' 
sold  in  the  period  u." 

R.'^The  total  volume  of  a  .spcdfie  product 
of  the  type  “i"  refined  by  t)ie  refiner 
from  crude  oil  (including  uniiiilshed  oils 
which  were  covered  products  a.s  of  Mjty 
31.  1976  and  .synthetic  fuels!,  and  includ¬ 
ing  volumes  attributable  to  addilives.  in 
the  pe  riod  t.” 

Fi'  The  total  volume  of  all  products  refined 
by  liie  r*  finrrr  irom  crudi  oil  (ineludinf 
uniioiMied  oils  vvhii  h  were  covered  prod¬ 
ucts  as  of  May  31.  1976  and  .synthetic 
fuels),  and  including  volumes  attributa¬ 
ble  to  additives,  in  the  period  "t.  " 

R',  ,-The  total  volume  ol  gasoline  (i  3)  re¬ 
fined  by  the  reliner  from  crude  oil  (in¬ 
cluding  unfinished  oils  which  were  cov¬ 
ered  products  as  ol  May  31,  1976  and 
synthetie  fuels),  and  including  volumes 
attributable  to  addithes.  in  the  period 
"t.” 

U,'  =  The  fraction  of  the  total  increased  non¬ 
product  (xi.sis  (excluding  marker!  ing  cost 
increase)  allocated  to  gasoline  by  the  re¬ 
finer  in  the  p»-nod  ‘  t"  '  I),'”  shall  be  no 
les.sthan 


>  As  Ol  Jajittary  1.  1977  refiners  shall 
compute  "E'”  (for  casts  inciirrod 
during  January  1977  and  thereafter 
and  used  in  calculating  maximum  al¬ 
lowable  prices  during  February  1977 
and  thereafter)  by  adding  the 


amounts  calculated  by  applying  the 
following  formula  separately  to 
§  212.83(c)(2)(iii)(E)  paragraphs  (1) 
through  (X)  below. 


E,,'  is  the  total  increased  non-product 
costs  (excluding  marketing  cu.st  in¬ 
crease,  which  is  included  in  “F,'")  of 
the  type  “n”  incurred  during  the 
period  “t";  provided  that  such  costs 
are  included  only  to  the  extent  that 
such  costs  are  attributable  to  refining 
op(!ratjon.s  during  the  period  "t”  under 
the  generally  acc'eptcd  accounting 
practices  historically  and  consistently 
applied  by  the  firm  concerned  or  as 
otherwise  provided  in  this 
§  212.83(c)(2)(iii)(E)  and  are  not  in¬ 
cluded  in  computing  May  15,  1973 
prices  or  in  computing  increased  prod¬ 
uct  costs. 

Where: 

"n"  =  Rtfpronces  the  parliculur  types  ot  in- 
rrt  !i£(!d  non-product  costs,  an(j  for  pur 
poses  of  paragraphs  (1)  through  (X*  Is 
re.spcctively  refinery  fuel,  labor,  addi¬ 
tive,  utility,  intcn-sl,  container,  lax. 
maintenance,  depreciation,  and  over¬ 
head  cost  increase. 

R,'  The  total  volume  ol  a  specific  covered 
product  of  the  type  “i"  rtdlned  by  the 
refiner  from  crude  oi)  (including  iinfin 
Ished  oils  which  wert?  covered  products 
as  of  May  31.  1976  and  synthetic  fuels), 
including  volumes  attributable  to  addi¬ 
tives,  and  the  net  volume  of  a  specific 
covered  product  of  the  typ«’  "i’’  given  up 
and  receivt-d  pursuant  to  excfianges  in 
the  period  "1.” 

R  ’=  The  total  volume  ol  all  products  refined 
by  the  refiner  from  crude  oil  (including 
unfinished  oils  whirh  were  covered  prod¬ 
ucts  as  of  May  31,  1976  and  synthetic 
fuels)  and  including  volumes  attributa 
ble  to  additives,  in  the  period  “o." 
r„'  =  The  total  dollar  amount  of  the  particu¬ 
lar  non-product  cost  of  the  type-  "n"  in- 
eurn'd  in  the  period  “t.” 

C„"-Thc  total  dollar  amount  of  the  particu¬ 
lar  non-product  cost  ol  the  typ«'  '  n'  in¬ 
curred  in  the  pe  riod  "o.” 

tl)  Refinery  fuel  cost  increase.  As  of 
Januaiv  1.  1977  (for  co.sts  incurred 
during  January  1977  and  l.her('after 
and  u.si^d  in  calculating  maximum  ai- 
lowable  prices  du.'-ing  February  1977 
and  thereafter)  each  refiner  shall  elect 
to  compute  the  refinery  fuel  cost  in¬ 
crease  according  to  paragraph  (iXaa) 
below  and  depreciation  cost  increase 
according  to  paragraph  (IXKaa)  below 
or  to  compute  refinery  fuel  cost  in¬ 
crease  according  to  paragraph  dXbb) 
below  and  depreciation  cost  increase 
according  to  paragraph  (IXXbb) 
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below,  provided  that  once  such  elec¬ 
tion  of  a  computation  method  is  made, 
such  method  shall  continue  to  be  used. 

(aa)  Refinery  fuel  cost  increase  for 
refiners  that  elect  to  include  in  the 
computation*  of  total  increased  non- 
product  costs  the  depreciation  costs 
associated  with  capital  Investments 
which  effect  fuel  conserv’ation  is  com¬ 
puted  by  applying  the  formula  for 
“En‘”  above.  For  purposes  of  this  com¬ 
putation  “C”  refers  to  the  dollar 
amount  of  costs  incurred  for  refinery 
fuel. 

(bb)  Refinery  fuel  cost  Increase  for 
refiners  that  elect  to  exclude  from  the 
computation  of  total  increased  non- 
pro<luct  costs  the  depreciation  costs 
associated  with  capital  Investments 
tt'hich  effect  fuel  conser\’ation  is  the 
base  refinery  fuel  usage  multiplied  by 
the  throughput  for  the  month  of  mea¬ 
surement.  and  multiplied  by  the 
aniount  which  represents  the  differ¬ 
ence  between  the  average  refinery  fuel 
cost  rate  in  the  month  of  measure¬ 
ment  and  the  average  refinery  fuel 
co.st  rate  in  the  month  of  May  1973, 
where; 

“Average  refinery  fuel  cost  rate" 
means  the  W'eighted  average  cost  of  re¬ 
finery  fuel  per  unit  of  energy  (e.g., 
dollars  per  million  British  Thermal 
Units  (B.  T.  U.)).  If  the  calculation  of 
refinery  fuel  costs  is  not  feasible  in 
energy  units,  a  refiner  may  substitute 
a  method  that  is  more  reasonably  con- 
si.stent  with  the  data  available.  In  such 
ca.se.  however,  the  refiner  must  pre¬ 
pare  a  schedule  justifying  the  alterna¬ 
tive  method  of  calculation  and  ex¬ 
plaining  why  the  results  represent  the 
average  refinery  fuel  cost  rate; 

“Base  refinery  fuel  usage”  means 
the  amount  of  refinery  fuel,  in  units 
of  energy  (e.g.,  million  B.  T.  U.'s)  used 
per  barrel  of  refinery  throughput 
during  the  month  of  May  1973.  If  the 
calculation  of  refinery  fuel  costs  is  not 
feasible  in  energy  units,  the  refiner 
may  substitute  a  method  that  is  more 
reasonably  consistent  with  the  data 
available.  In  such  cases,  however,  the 
refiner  must  prepare  a  schedule  justi¬ 
fying  the  alternative  method  of  calcu¬ 
lation  and  explaining  w’hy  the  results 
represent  the  base  refinery  fuel  u.sage; 
and 

“Throughput”  means  the  volume  of 
crude  oil.  unfinished  oils,  synthetic 
fuels  and  natural  gas  liquids  refined 
during  the  time  peffod  specified. 

Refiners  shall  maintain  records  of 
the  volume  and  cost  of  products  pur¬ 
chased  or  landed  that  are  consumed  as 
refinery  fuel. 

(II)  Labor  cost  increase.  Labor  cost 
increase  is  computed  by  applying  the 
formula  for  “Eo*”  above.  For  purpo.ses 
of  this  computation  “C”  refers  to  the 
total  dollar  amount  of  direct  and  indi¬ 
rect  remuneration  or  Inducement  for 
personal  senices  W'hlch  are  reasonably 


subject  to  valuation  for  those  person¬ 
nel  employed  at  the  refinery  or  those 
personnel  directly  involved  in  refinery 
operations,  including  that  portion  of 
the  costs  of  any  contract  between  a  re¬ 
finer  and  an  outside  entity  attributa¬ 
ble  to  personnel  other  than  employees 
that  perform  such  ser\ices.  No  amount 
included  in  maintenance  cost  increase 
may  be  included  in  labor  cost  increase. 
The  calculation  must  be  based  on  the 
historical  accounting  practices  em¬ 
ployed  by  the  refiner  and  must  be  sub¬ 
stantiated  by  a  supporting  document 
which  summarizes  the  personnel  con¬ 
sidered  in  the  calculation  and  the  date 
of  any  remuneration  Increases. 

(III)  Additive  cost  increase.  Additive 
cost  Increase  is  computed  by  applying 
the  formula  for  “Ea*”  above,  for  pur¬ 
poses  of  this  computation  “C”  refers 
to  the  total  dollar  amount  of  costs  in¬ 
curred  for  materials  and  compounds, 
including  catalyst  and  process  chemi¬ 
cals  which  w'ere  not  covered  products 
as  of  May  31,  1976  and  which  are 
added  to  or  blended  with  crude  oil  or 
covered  products  during  the  refining 
process. 

(IV)  Utility  cost  increase.  Utility 
cost  increase  is  computed  by  applying 
the  formula  for  “Eo*”  above.  For  pur¬ 
poses  of  this  computation  “C”  refers 
to  the  dollar  amount  of  costs  incurred 
for  utilities. 

(V)  Interest  cost  increase.  Interest 
cost  increase  is  computed  by  applying 
the  formula  for  “Eb*”  above.  For  pur¬ 
poses  of  this  computation  “C”  refers 
to  the  dollar  amount  of  costs  incurred 
for  interest. 

(VI)  Container  cost  increase.  Con¬ 
tainer  cost  increase  Is  computed  by  ap¬ 
plying  the  formula  for  “E„‘"  above. 
For  purposes  of  this  computation  “C” 
refers  to  the  dollar  amount  of  costs  in¬ 
curred  for  containers,  such  as  barrels, 
drums,  tubes,  cans.  jars,  or  bottles, 
used  by  the  refiner  for  storing  or  pack¬ 
aging  products  which  were  covered 
products  as  of  May  31, 1976. 

(VII)  Federal,  state  and  local  tax 
cost  increase. 

(aa)  Federal,  state  and  local  tax  cost 
increase  is  computed  by  applying  the 
formula  for  "E„*"  above.  For  purposes 
of  this  computation  “C”  refers  to  the 
dollar  amount  of  federal,  state,  and 
local  property,  excise,  franchise  and 
other  similar  taxes  Incurred.  Federal, 
state,  and  local  income  taxes  are  not 
includable  in  this  amount. 

(bb)  The  tax  cost  increase  (“E„‘”)  for 
taxes  that  are  paid  or  incurred  at 
greater  than  monthly  Intervals  shall 
be  computed  as  follow's; 

(AA)  Taxes  that  are  paid  or  incurred 
at  greater  than  monthly  intervals  and 
are  treated,  pursuant  to  generally  ac¬ 
cepted  accounting  practices  historical¬ 
ly  and  consistently  applied  by  the  firm 
concerned,  on  an  accrual  basis  and  are 
prorated  .shall  be  accrued  and  prorated 


for  purposes  of  calculating  per  unit 
non-product  costs  for  the  month  of 
May  1973.  (“CbVR'’”  and  the  month  of 
measurement  (“Cb*/R‘”). 

(BB)  Taxes  that  are  paid  or  incurred 
at  greater  than  monthly  Intervals  and 
are  not  treated  on  an  accrual  basis  and 
prorated  over  an  appropriate  period 
shall  be  computed  for  purposes  of  cal¬ 
culating  per  unit  non-product  costs  for 
the  month  of  May  1973  (“CbVR®”)  by 
adding  all  such  taxes  paid  or  incurred 
during  the  firm’s  fiscal  year  which  in¬ 
cludes  May  1973  and  dividing  by  the 
firm’s  output  during  that  period. 
Taxes  that  are  paid  or  incurred  at 
greater  than  monthly  intervals  and 
are  not  treated  on  an  accrual  basis  and 
prorated  over  an  appropriate  period 
shall  be  computed  for  purposes  of  cal¬ 
culating  per  unit  non-product  costs  for 
the  month  of  measurement  (“CbVR*”) 
according  to  the  generally  accepted  ac¬ 
counting  practices  historically  and 
consistently  applied  by  the  firm  con¬ 
cerned. 

(cc)  The  Commonw'ealth  of  Puerto 
Rico  supplemental  $2  tax  shall  be 
treated  as  a  cost  of  crude  oil  or  petro¬ 
leum  products  under  S§  212.82  and 
212.83  from  December  21.  1975 

through  December  31. 1976. 

(VIII)  Maintenance  cost  increase. 
Maintenance  cost  increase  is  computed 
by  applying  the  formula  for  “E.*” 
above.  For  purposes  of  this  computa¬ 
tion  “C”  is  the  dollar  amount  of  oper¬ 
ating  cost  attributable  to  refinery 
maintenance  operations.  Maintenance 
cost  increase  includes  the  cost  of  con¬ 
tract  maintenance.  The  maintenance 
cost  increase  for  maintenance  ex¬ 
penses  that  are  paid  or  incurred  at 
greater  than  monthly  intervals  shall 
be  computed  as  follows; 

(aa)  Maintenance  expenses  that  are 
paid  or  Incurred  at  greater  than 
monthly  interv'als  and  are  treated, 
pursuant  to  generally  accepted  ac¬ 
counting  practices  historically  and 
consistently  applied  by  the  firm  con¬ 
cerned,  on  an  accrual  basis  and  are 
prorated  over  an  appropriate  period 
shall  be  accrued  and  prorated  for  pur¬ 
poses  of  calculating  per  unit  non-prod¬ 
uct  costs  for  the  month  of  May  1973 
(“Cb'’/R"”)  and  the  month  of  measure¬ 
ment  (“C,*/R'”). 

(bb)  Maintenance  expenses  that  are 
paid  or  incurred  at  greater  than 
monthly  intervals  and  are  not  treated 
on  an  accrual  basis  and  prorated  over 
an  appropriate  period  shall  be  comput¬ 
ed  for  purposes  of  calculating  per  unit 
non-product  costs  for  the  month  of 
May  1973  (“Cb*/R®”)  by  adding  all 
maintenance  expenses  paid  or  in¬ 
curred  during  the  appropriate  period, 
as  permitted  or  required  in  writing  by 
the  director  of  compliance  for  the 
DOE  region  in  which  each  firm  is  lo¬ 
cated.  and  dividing  by  output  during 
that  period.  Maintenance  expenses 
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that  are  paid  or  incurred  at  greater 
than  monthly  intervals  and  are  not 
treated  on  an  accrual  basis  and  prorat¬ 
ed  over  an  appropriate  p>eriod  shall  be 
computed  for  purposes  of  calculating 
per  unit  non-product  costs  for  the 
month  of  measurement  ("CbVR*”)  ac¬ 
cording  to  the  generally  accepted  ac¬ 
counting  practices  historically  and 
consistently  applied  by  the  firm  con¬ 
cerned. 

(IX)  Depreciation  cost  increase,  (aa) 
Depreciation  cost  increase  is  computed 
by  applying  the  formula  for  “E„‘" 
above.  For  purpo.ses  of  this  computa¬ 
tion  "C”  is  the  cost  attributable  to  the 
depreciation  of  refinery  and  storage 
capacity  and  equipment  installed:  pro¬ 
vided  that  such  costs  are  computed  ac¬ 
cording  to  the  generally  accepted  ac¬ 
counting  practices  historically  and 
consistently  applied  by  the  firm  con¬ 
cerned  and  are  included  only  to  the 
extent  that  such  costs  are  not  other¬ 
wise  covered  by  this  section.  If  Form 
10-K  is  filed  with  the  Securities  and 
Exchange  Commission  or  an  analo¬ 
gous  report  is  filed  with  a  state  regula¬ 
tory  agency,  the  amount  computed  for 
depreciation  cost  increase  must  be  con¬ 
sistent  with  the  figures  used  in  prepar¬ 
ing  Form  10-K  or  such  analogous 
report.  Accounting  procedures  used  to 
compute  depreciation  cost  increase  by 
refiners  which  do  not  file  such  form  or 
report,  or  on  whose  behalf  such  form 
or  report  is  not  filed,  must  be  calculat¬ 
ed  according  to  generally  accepted  ac¬ 
counting  practices  historically  and 
consistently  applied  by  the  firm  con¬ 
cerned  for  certified  annual  financial 
reports  prepared  by  an  independent 
accounting  firm.  No  capital  invest¬ 
ments  may  be  included  in  non-product 
costs  as  expenses:  all  such  investments 
must  be  capitalized  and  depreciated 
and  included  in  the  computation  of 
”E/”  for  depreciation  cost  increase. 

(bb)  Refiners  that  elect  to  compute 
the  refinery  fuel  cost  increase  accord¬ 
ing  to  paragraph  (I)(bb)  above  shall 
compute  depreciation  cost  increase  ac¬ 
cording  to  paragraph  (IXXaa)  above 
but  must  exclude  from  “C„‘”  the  de¬ 
preciation  cost  associated  with  capital 
investments  which  effect  fuel  conser¬ 
vation. 

(X)  Overhead  cost  increase.  Over¬ 
head  cost  increase  is  computed  by  ap¬ 
plying  the  formula  for  “En*"  above. 
For  purposes  of  this  computation  "C” 
is  the  dollar  amount  of  costs  of  insur¬ 
ance,  outside  legal  and  accounting 
fees,  and  inter-refinery  transportation 
costs  directly  attributable  to  refinery 
operations,  provided  that  such  costs 
are  computed  according  to  the  gener¬ 
ally  accepted  accounting  practices 
historically  and  consistently  applied 
by  the  firm  for  certified  annual  re¬ 
ports. 

F,‘=the  marketing  co.st  increase  and 
is  the  difference  between  the  cost  of 
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marketing  covered  products  in  the 
month  of  measurement  and  the  cost  of 
marketing  covered  products  In  the 
month  of  May  1973.  "Cost  of  market¬ 
ing  covered  products”  means  the  costs 
attributable  to  marketing  operations 
with  respect  to  covered  products  pro¬ 
vided  that  such  costs  are  included  only 
to  the  extent  that  they  are  so  attribut¬ 
able  under  the  customary  accounting 
procedures  generally  accepted  and 
historically  and  consistently  applied 
by  the  firm  concerned  and  are  not  in¬ 
cluded  in  computing  May  15,  1973 
prices,  in  computing  increased  product 
costs,  or  in  computing  other  increased 
non-product  costs. 

The  marketing  cost  increase  shall  be 
adjusted  to  add  or  subtract  the  net 
cash  reimbursements  attributable  to 
the  product  to  the  type  "i”  paid  and 
received  in  the  period  "t”  in  product- 
for-product  exchanges  in  which  a  spe¬ 
cific  covered  product  is  received. 
Where  the  cash  reimbursement  por¬ 
tion  of  a  cash  payment  made  pursuant 
to  an  exchange  is  not  expressly  pre¬ 
scribed  in  a  written  document  signed 
by  both  parties  to  the  exchange,  no 
part  of  a  cash  payment  shall  be  treat¬ 
ed  as  a  reimbursement.  However, 
where  a  firm  gives  up  an  exempt  prod¬ 
uct  for  a  covered  product  in  an  ex¬ 
change  and  receives  a  cash  payment, 
the  pai*ment  must  be  treatecl  as  a  re¬ 
imbursement  unless  the  written  ex¬ 
change  agreement  signed  by  both  par¬ 
ties  substantiates  that  the  payment  re¬ 
flects  the  market  value  differences  in 
the  products  exchanged  on  the  date 
the  covered  product  is  received.  Also, 
where  a  firm  gives  up  an  exempt  prod¬ 
uct  for  a  covered  product  in  an  ex¬ 
change  and  makes  a  cash  payment, 
the  payment  will  constitute  a  differen¬ 
tial  and  will  not  adjust  increased  mar¬ 
keting  costs  unless  the  parties  to  the 
exchange  specify  in  writing  the  service 
rendered  by  the  exchange  partner  to 
which  the  payment  is  made. 

For  purposes  of  calculating  market¬ 
ing  cost  increases,  a  reimbursement  is 
the  dollar  amount  of  a  cash  payment, 
expressly  prescribed  in  a  written  docu¬ 
ment  signed  by  both  parties  to  the  ex¬ 
change,  that  is  made  or  received  by  a 
firm  as  comjjensation  for  costs  in¬ 
curred  to  transport,  store,  or  perform 
other  services  pursuant  to  the  ex¬ 
change.  A  differential  is  the  cash  pay¬ 
ment  made  pursuant  to  an  exchange 
agreement  less  any  reimbursement. 

Marketing  costs  for  the  period  “t” 
and  the  period  "o”  shall  be  adjusted  to 
add  fees  attributable  to  the  marketing 
costs  for  the  product  of  the  type  "i” 
paid  pursuant  to  a  service  agreement 
in  that  period. 

A  refiner  shall  prepare  a  schedule 
itemizing  the  principal  costs  included 
in  marketing  cost  increases  and  de¬ 
scribing  the  accounting  procedures  by 
which  they  are  calculated.  The 
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amount  of  marketing  cost  increases 
which  may  be  applied  to  compute 
maximum  allowable  prices  for  covered 
products  is,  however,  limited  to  the 
extent  that  such  marketing  cost  in¬ 
creases  may; 

(I)  Allow  an  increase  in  the  prices  of 
No.  2  heating  oil  and  No.  2-D  diesel 
fuel  above  the  prices  otherwise  permit¬ 
ted  to  be  charged  for  such  products 
pursuant  to  the  provisions  of  this  part 
by  an  amount  not  in  excess  of  one  cent 
per  gallon  with  respect  to  retail  sales 
and  one-half  cent  per  gallon  with  re¬ 
spect  to  all  other  sales:  and 

(IIKaa)  Allow  an  increase  in  the 
price  of  gasoline  above  the  prices  oth¬ 
erwise  permitted  to  be  charged  for  gas¬ 
oline  pursuant  to  this  part  by  an 
amount  equal  to  increasecl  rental  cost 
(as  defined  in  §212.92)  plus  vapor  re¬ 
covery  system  cost  (as  set  forth  in 
§  212.92)  plus  an  amount  not  in  excess 
of  three  cents  pier  gallon  (for  market¬ 
ing  costs  not  otherwise  recoverable 
under  this  subpart)  with  respect  to  all 
retail  sales:  and 

(bb)  Allow  an  increase  in  the  price  of 
gasoline,  during  the  360-day  period 
commencing  November  19,  1975,  above 
the  prices  otherwise  permitted  to  be 
charged  for  gasoline  pursuant  to  this 
part  (including  paragraphs  (I)  and 
(IIKaa)  of  this  definition)  by  an 
amount  not  in  excess  of  two  cents  per 
gallon  in  retail  sales  in  Alaska;  and 

(III)  Allow  an  increase  in  the  prices 
of  gasoline  above  the  prices  otherwise 
permitted  to  be  charged  for  gasoline 
pursuant  to  the  provisions  of  this  part 
by  an  amount  not  in  excess  of  three- 
quarter  cent  per  gallon  with  respect  to 
all  sales  other  than  retail  sales:  and 

(IV)  Allow  an  increase  in  the  prices 
of  middle  distillates  above  the  prices 
otherwise  permitted  to  be  charged  for 
middle  distillates  pursuant  to  the  pro¬ 
visions  of  this  part  (including  the  fore¬ 
going  paragraph  (I)  of  this  definition) 
by  an  amount  not  in  excess  of  one  cent 
per  gallon  with  respect  to  retail  sales 
and  not  in  excess  of  one-quarter  cent 
per  gallon  with  respect  to  all  other 
sales,  except  that,  with  respect  to 
retail  sales  of  aviation  fuels  by  fixed 
base  operators  after  November  30. 
1975,  allow  an  increase  in  the  amount 
otherwise  permitted  to  be  charged  for 
that  item  pursuant  to  the  provisions 
of  this  psji,  by  an  amount  not  to 
exceed  four  cents  per  gallon:  and 

(V)  Allow  an  inertase  in  the  prices  of 
residual  fuel  oil  above  the  prices  oth¬ 
erwise  permitted  to  be  charged  for  re¬ 
sidual  fuel  oil  pursuant  to  the  provi¬ 
sions  of  this  part  by  an  amount  not  in 
excess  of  three-fourths  cent  per  gallon 
wiih  respect  to  retail  sales  and  one- 
fourth  cent  per  gallon  with  respect  to 
all  other  sales:  and 

(VI)  Allow  an  increase  in  the  price  of 
propane,  in  sales  after  September  30. 
1975,  above  the  pritres  otherwise  per- 
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mitted  to  be  charged  for  propane  pur¬ 
suant  to  the  provisions  of  this  part  by 
an  amount  not  in  excess  of  three  cents 
per  gallon  with  respect  to  all  retail 
sales  except  those  to  the  petrochemi¬ 
cals  industry,  to  public  utilities,  and  to 
synthetic  natural  gas  plants:  one  cent 
per  gallon  with  respect  to  retail  sales 
to  the  petrochemicals  industry,  to 
public  utilities,  and  to  natural  gas 
plants  and  one- half  cent  per  gallon 
w'ith  respect  to  all  other  sales;  and 

(VII)  Reflect  the  total  dollar  amount 
of  non-product  costs  attributable  to  in¬ 
cludable  amounts  of  commissions  in¬ 
curred  during  the  period  “t”  beginning 
with  January  1.  1976  with  respect  to 
sales  through  consignee-agents  of  the 
covered  product  or  products  of  the 
type  “i.”  The  includable  amount  of 
commission  incurred  with  respect  to 
each  item  sold  through  each  con¬ 
signee-agent  is  the  dollar  amount  per 
unit  of  volume  by  which  the  commis¬ 
sion  in  the  period  “t”  exceeds  the  com¬ 
mission  in  effect  on  May  15.  1973.  pro¬ 
vided  that  the  includable  amount  shall 
be  an  amount  reasonably  intended  to 
cover  increased  non-product  costs  of 
the  consignee-agent,  and  that  it  shall 
not  exceed  the  amount  of  the  non¬ 
product  cost  price  increase  that  would 
be  permitted  if  the  consignee-agent 
took  title  to  the  product  it  distributes 
and  were  a  seller  subject  to  §  212.93(b). 

N|*=the  total  increased  non -product 
costs  attributable  to  the  specific  cov¬ 
ered  product  or  products  of  the  type 
"i”  computed  under  “Ni'"  for  the 
month  preceding  the  month  of  mea¬ 
surement  (“s”)  beginning  on  or  after 
January  1.  1976  but  not  recovered  in 
sales  of  that  product  during  the  period 
"t.” 

Ni'=the  total  increased  non-product 
costs  attributable  to  the  specific  cov¬ 
ered  product  or  products  of  the  type 
"i”  computed  under  “N,*”  for  all 
months  through  the  month  two 
months  before  the  pionth  of  measure¬ 
ment  (“r”)  beginning  on  or  after  Janu¬ 
ary  1.  1976  but  not  recovered  in  sales 
of  that  product  through  the  period 
"t".  Effective  May  1.  1979,  for  i=3,  a 
refiner  may  increa.se  “N,'”  by  the 
amounts  computed  under  “N,*”  for  all 
covered  products  for  that  refiner  for 
the  months  of  January  and  February 
1979  applying  the  definition  of  “N/” 
effective  March  1.  1979  less  the 
amounts  actually  computed  under 
“N,‘”  for  all  covered  products  for  that 
refiner  for  the  months  of  January  and 
February  1979.  For  purposes  of  these 
computations,  a  refiner  shall  use  the 
largest  permissible  fraction  for  “U”. 
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